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judgment. In the meantime the court retains power to change 
this disposition so that substantial justice may be done to the 
parties no matter what the eventuality. 1 * R. H. M. 

Fraud: Relief in Equity Against Judgments Obtained 
by Fraud — What is extrinsic fraud? The elusive character of the 
general rule that a court of equity will grant relief against fraud in 
a judgment only when such fraud is extrinsic is revealed when 
attempts are made to apply it in particular cases. The court in 
Monk v. Morgan 1 found extrinsic fraud in the fact that the admin- 
istrator of an estate, intending to prevent certain heirs irom hear- 
ing of the decedent's death in time to appear as claimants in the 
probate proceedings, had forwarded at the usual time the amount 
of an annual remittance which the decedent during his lifetime 
had been accustomed to send to a distant relative. This result at 
first glance astonishes the lawyer familiar with the long and for 
the most part, uniform line of adjudications of the extrinsic fraud 
rule in California. 2 Although the decision is justifiable on its facts, 
it admittedly points to a tendency towards liberality in the applica- 
tion of the doctrine as first laid down. 8 

A proper estimate of this doctrine involves an understanding of 
its place in the scheme of legal concepts.* 

The place of the extrinsic fraud rule in legal theory is this: 
The maxim "Fraud is the arch enemy of equity" states the uni- 
versal rule that equity will relieve against fraud wherever found. 
The one outstanding exception to this rule is crystallized in the 
extrinsic fraud doctrine — that equity will relieve against a judg- 
ment tinged with fraud only when the fraud was involved in the 

14 It is to be noted that in the Gould case, supra, n. 9, the court was 
not called upon to dispose of the property as directed by section 146 of 
the Civil Code, — that matter having been arranged by mutual agreement. Since 
the interlocutory judgment- merely confirmed this agreement, the court's 
decision can be reconciled with the code sections. Yet whenever the 
court assumes jurisdiction, and no appeal is taken, it is apparent that the 
interlocutory judgment disposing of the property becomes final at the 
expiration of six months. It follows that the better policy in all cases is 
to defer ultimate disposition to the final decree. 

1 (Sept. 1, 1920) 33 Cal. App. Dec. 75. Rehearing denied by supreme 
court Oct. 29, 1920. Two contemporaneous cases also present the question: 
Morgan v. Asher (Sept. 1, 1920) 33 Cal. App. Dec. 86; McGehee v. Cur- 
ran (Sept. 1, 1920) 33 Cal. App. Dec. 95. Reheafings in each case denied 
by supreme court, Oct. 28 and Oct. 30, respectively (60 Cal. Dec. 529,531). 

2 The authorities on the subject are legion. The scope of this note is 
a discussion of the theory and practice of the doctrine in the light of the 
California cases. 

3 Pico v. Cohn (1891) 91 Cal. 129, 25 Pac. 970, 27 id. 537, 25 Am. St. Rep. 
159, 13 L. R. A. 336; also, State of California v. McGlynn (1862) 20 Cal. 
233, 81 Am. Dec. 118; Case of Broderick*s Will (1874) 88 U. S. (21 Wall.) 
503, 22 L. Ed. 599, which involve probate decrees, (infra, n. 8, 9) are the 
leading cases in this state. The long list of authorities accord includes: 
Fealey v. Fealey (1894) 104 Cal. 354, 38 Pac. 49, 43 Am. St. Rep. Ill; 
^tSSJ-iM*? 1 } CI?? 1 ) 132 Cal 616 > 64 Pac. 994; Del Campo v. Camarillo 
ii^L 154 CaL M7 > 98 Pac - 1049 ; Huffaker v. Gray (1918) 38 Cal. App. 
605, 177 Pac. 183; People v. Mooney (1918) 178 Cal. 525, 174 Pac. 325. 

, o * , i he doctnne generally, see 2 Freeman on Judgments, §§ 486-489, 
3 Story s Equity Jurisprudence, § 2044. 
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procurement of the judgment. The reason for this sharply defined 
exception to the general equity practice of affording relief against 
fraud is found in the public policy which declares that there must 
be an end of litigation. 5 The res judicata idea thus cuts across and 
limits equity's warfare against fraud wherever judgments are 
involved. But to carry the res judicata doctrine to extreme con- 
clusions and to hold that equity is powerless to aid in any case in 
which relief against a judgment is sought would result in some 
instances in unjustly depriving parties of their property. 8 

At this juncture the extrinsic fraud rule enters into the problem 
with the proposition that if the fraud was committed in obtaining 
the judgment and prevented the adverse party from presenting his 
care fairly on the merits, equity will afford relief, usually by injunc- 
tion or by the enforcement of a constructive trust. 7 

No distinction is to be made between cases in which relief 
against probate proceedings is sought and cases involving ordinary 
judgments. Much confusion on this point seems to have been 
caused by the refusal of early equity courts to interfere with the 
probate of wills. 8 However, under the probate system now in 
force in California the probate proceeding is an action in rem and 
the judgment of the probate court is a judgment in rem, subject 
as such to the general rules of relief against judgments, although 
the fact was overlooked in a case decided under California law by 
the United States Circuit Court of Appeals for the Ninth District. 9 

Thus the extrinsic fraud rule forms an exception to a doctrine 
which is itself an exception to a fundamental rule of equity prac- 
tice. To summarize: (1) Equity relieves against fraud, (2) but 
not when judgments are sought to be impeached (3) unless the 
fraud is extrinsic. 

In practice, however, these precise distinctions of the theorist 
are not observed and the doctrine has come to be applied as a rule 
of thumb. Pico v. Cohn 10 in settling the law on the point in 
California declared perjury to be intrinsic fraud for which there is 

5 Pico v. Cohn, supra, n. 3; United States v. Throckmorton (1878) 98 
U. S. 61, 25 L. Ed. 93. 

8 The clearest instance of fraud extrinsic to the merits of the question 
tried is a case in which no notice of the action has been given to the 
adverse party. The statutory remedy (Cal. Code Civ. Proc. § 473) is not 
exclusive and equity will relieve in a proper case. Bacon v. Bacon (1907) 
150 Cal. 477, 484, 89 Pac. 317. See also, Lapham v. Campbell (1882) 61 Cal. 
296; Dunlap v. Steere (1891) 92 Cal. 344, 28 Pac. 563, 27 Am. St. Rep. 
143, 16 L. R. A. 361; Brackett v. Banegas (1897) 116 Cal. 278, 48 Pac. 
90, 58 Am. St. Rep. 164; Estudillo v. Security Loan etc. Co. (1906) 149 
Cal. 556, 87 Pac. 19; Doyle v. Hampton (1911) 159 Cal. 729; 116 Pac. 39; 
Hawley v. State Assurance Co. (1915) 28 Cal. App. 41, 151 Pac. 153. 

'For the general scheme of equitable relief against fraud, see 2 
Pomeroy's Equity Jurisprudence § 910. 

8 State of California v. McGlynn, Case of Broderick's Will, supra, 
n. 3. See also note, 1 California Law Review, 550. 

9 Note, 1 California Law Review, 550 to Stead v. Curtis (1913) 205 
Fed. 439; Bacon v. Bacon, supra, n. 6; Cal. Code Civ. Proc. §§ 1294 ff. 
See also, Estate of Baker (1915) 170 Cal. 578, 150 Pac. 989 (historical 
background of the California probate statute) ; Estate of Davis (1902) 136 
Cal. 590, 69 Pac. 412 (constitutionality of probate statute). 

10 Supra, n. 3. 
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no relief in equity. 11 The court attempted to distinguish the two 
kinds of fraud and gave, by way of dictum, the following examples 
of facts constituting extrinsic fraud: "Keeping the unsuccessful 
party away from the court by a false promise of a compromise, or 
purposely keeping him in ignorance of the suit; or where an attor- 
ney fraudulently pretends to represent a party and connives at his 
defeat, or, being regularly employed, corruptly sells out his client's 
interest." 12 

The state of the law on the subject as it is applied, therefore, 
presents a situation in which the general line of cleavage between 
extrinsic and intrinsic fraud is fairly well defined and understood. 
In general, extrinsic fraud seems to be fraud in the employment 
of the machinery of justice which keeps the defrauded party from 
presenting his case in the original action. 13 All other fraud, includ- 
ing fraud in the machinery of justice which does not operate to 
prevent a full hearing in court, is held to be intrinsic and is 
concluded by the judgment rendered. The California courts have 
considered perjury as falling within the latter category of fraud. 

In conclusion, therefore, one can merely recognize the impos- 
sibility of attempting by generalization to draw a fine line of 
distinction between the two classes of fraud, noting, however, the 
apparent tendency on the part of the courts towards some liber- 
ality in allowing relief against judgments. In the words of Mr. 
Justice Holmes, in the ultimate analysis the distinction "depends on 
circumstances."" W. C. B. 

Landlord and Tenant: Termination of Lease After 
Notice to Quit — It frequently happens that after a notice to pay 
rent or quit is served, the tenant remains in possession lawfully 

« This is the general rule. Note 10 L. R. A. (N. S.) 216, 2 Freeman 
on Judgments, § 489, p. 861. 

12 State of California v. McGlynn, supra, n. 3. The tests here given follow 
those outlined in United States v_ Throckmorton, supra, n. 5. See note 6, supra 
(keeping defendant in ignorance of the suit) ; Flood v. Templeton (1907) 
152 Cal. 148, 92 Pac. 78, 13 L. R. A. (N. S.) 579, (false promise of a 
compromise) ; Baker v. O'Riordan (1884) 65 Cal. 368, 4 Pac. 232 (unau- 
thorized appearance by attorney) ; People v. Perris Irr. Dist. (1904,) 142 
Cal. 601, 606, 76 Pac. 381 (corruption of attorney regularly employed). 
There is authority that breach of a fiduciary relationship constitutes 
extrinsic fraud. See the contemporaneous case of Morgan v. Asher, supra, 
n. 1; Sohler v. Sohler (1902) 135 Cal. 323, 67 Pac. 282, 87 Am. St. Rep. 
98; Aldrich v. Barton (1902) 138 Cal. 220, 71 Pac. 169, 94 Am. St. Rep. 
43; Silva v. Santos (1903) 138 Cal. 536, 71 Pac. 703; also dicta in Tracy 
v. Muir (1907) 151 Cal. 363, 90 Pac. 832, 121 Am. St. Rep. 117; Camp- 
bell-Kawannanakoa v. Campbell (1907) 152 Cal. 201, 92 Pac. 184; Nichol- 
son v. Leatham (1915) 28 Cal. App. 597, 153 Pac. 965, 155 id. 98. 

13 In order to obtain relief plaintiff must show that he had a good 
defense on the merits of the original action which the fraud of the 
defendant prevented him from urging. Davis v. Chalfant (1889) 81 Cal. 
627, 22 Pac. 972; Collins v. Scott (1893) .100 Cal. 446, 34 Pac. 1085; Lee 
v. Colquhoun (1917) 175 Cal. 16, 164 Pac. 894. 

"Moyer v. Peabody (1909) 212 U. S. 78, 84, 53 L. Ed. 410, 29 Sup. Ct. 
Rep. 235. This conclusion was reached by the eminent jurist in his attempt 
to define "due process of law" in the light of five hundred sixty-seven 
cases involving interpretation of the "due process" clause of the Consti- 
tution. Collins, The Fourteenth Amendment and the States, p. 114. 



